
 

 

 

 

 

 
 
 

GST IMPACT ON PROPERTY FROM 1 APRIL 2011 
 
 

 
New rules dealing with zero rating will apply to supplies made on or after 1 April 2011.  The 
implications of the proposed amendments to the supply rules appear to be as follows: 
 

1. Any supply consisting wholly or partially of land will be a zero rated supply where the 
supply is made by a registered person to another registered person who acquires the 
goods with the intention of using them for making taxable supplies (s 11(1)(mb).  As this 
is now a deeming provision, parties will have no choice  but to zero rate the supply where 
the criteria are met. 

 
2. Section 11(1)(mb) relates specifically to a supply consisting wholly or partially of land.  

“Land” is not defined in the GST Act but its definition in the Income Tax Act (and 
elsewhere) includes an interest in land.  Transactions which include for example an 
easement will be zero rated supplies where the other criteria in s 11(1)(mb) are met. 

 
3. Section 11(1)(mb) (ii) expressly excludes from the zero rating provisions a supply of land 

intended to be used as a principal place of residence.  Where a principal place of 
residence is included in a supply, it shall be deemed to be a separate supply from the 
supply of other real property included in the supply.  

 
4. The test of whether or not a supply is zero rated under the above provision is determined 

at the time of settlement of the transaction relating to the supply  (s11(8B). This provision 
is curious because s11(1)(mb) is based on the intention of the recipient.  This should not 
be confused with when the supply is actually made which is the earlier of the time any 
money is paid or a conditional agreement becomes unconditional.  For the most part, 
where the Crown is the purchaser and there are no conditions, the supply will occur as 
soon as the agreement is signed by both parties. 

 
5. If after the date of settlement, it is found that the provisions of s11(1)(mb) do not apply, 

the recipient of the supply (i.e. the purchaser) is treated as if it were the supplier.  In other 
words the purchaser will have to account for GST at 15% on the sale. 

 
6. Changes are also being made to the nomination provisions.  These will need to be 

considered in the future but now supplies of land are treated differently to other supplies.  
Where a purchaser wishes to nominate another party,  Sale and Purchase of Real Estate 
Agreements may need to require the nominee to provide the warranties referred to above 
as well as the Purchaser. 

 
 
 
 
 
 



 
 
Modifying Sale and Purchase of Real Estate Agreements 
 
Agreements may need to be modified as follows: 
 

a. to include a warranty by a purchaser that if it is registered for GST and is acquiring the 
property with the intention of using it for making a taxable supply, that that will be its 
intention at settlement and that the intention will be affirmed on the settlement date; and 

 
b. A Sale and Purchase Agreement may also need to be modified to include a warranty by a 

vendor to provide that if the purchaser is assessed for GST on the price as the result of 
the supply not being zero rated due to a misrepresentation by the vendor, the vendor will 
forthwith pay any tax so assessed on the purchaser including any penalties and interest 
(and possibly also legal fees). 

 
 
Footnote: 
 
i) The Precedent and Property Committees of ADLS are currently reviewing these changes 

and we would expect the standard (ADLS) Agreement for Sale and Purchase of Real 
Estate to be modified shortly. 

 
 
ii) In any event care should be taken when purchasing or selling property by both those 

doing the deal and those assisting with the documentation. 
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