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Property (Relationships) Act – Frequently 
Asked Questions (FAQ) 

 
The Family Law Section of the New Zealand Law Society has prepared the 
following information about the new Property (Relationships) Act. 
The new Property (Relationships) Act will apply to anyone who is married or who lives in 
a de facto relationship. De facto relationship is defined to include relationships between 
people of the same sex. If the partners split up after they have been living together for at 
least three years, then the property built up during the relationship will usually be shared 
equally between them. If partners do not wish that to apply, they can enter into an 
agreement to contract out of the provisions of the Act. 

When does a de facto relationship begin? 
A de facto relationship begins when both parties are over 18 years and they are living 
together as a couple. In determining whether two persons live together as a couple, a 
number of factors are taken into account, including: the duration of the relationship; 
whether they live in the one house; whether they have a sexual relationship; the degree 
of financial dependence or interdependence; the ownership, use and acquisition of the 
property; the degree of mutual commitment to a shared life; the care and support of 
children; the performance of household duties; the reputation and public aspects of the 
relationship. It is therefore possible that two persons could live together for a period of 
time before their relationship would be deemed to be a de facto relationship in terms of 
the Act. It is also possible that a couple could maintain two separate residences yet 
because of their financial interdependence, the presence of children, and the way they 
hold themselves out as a couple, they could be regarded as being in a de facto 
relationship. The issue of whether a relationship is a de facto relationship in terms of the 
Act and the date that it began will be questions of fact for the Court. 

If I don’t want to share everything equally, what can I do? 
You can ask your partner to enter into a contracting-out agreement, typically called a 
“Section 21 Agreement”. The agreement must be certified and witnessed by a separate 
lawyer for each partner before it is valid. 

How much will an agreement cost? 
To prepare a simple short agreement is likely to cost between $1,500.00 and $2,000.00 
(plus GST and disbursements) plus the other partner would need to pay for independent 
legal advice before signing. The cost will normally vary according to the time spent in 
meeting with the lawyer and in drafting the agreement. Differing provisions for different 
types of property and differing specifications for differing circumstances will add to the 
cost. The more specialised your agreement is to cater for your particular circumstances, 
the more time your lawyer will spend on the drafting, and the more it will cost. 

What should I put in such an agreement? 
You can specify the property you want to be excluded from the relationship pool and the 
property you want included in the relationship pool. You can provide for different results 
according to the number of years the relationship lasts, and whether you have children. 
You could specify very briefly that there will be no sharing of any property and that you 
would each retain your separate property. However, if the agreement is too one-sided, it 
may be subject to review by the Court. 
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If I get a contracting-out agreement, will my property always be safe? 
Agreements under the new Act are likely to be more difficult to upset than agreements 
under the Matrimonial Property Act. Under the new Act, an agreement does not have to 
be merely "unjust": it has to result in a "serious injustice". Where agreements do provide 
for the sharing of property created during the partnership, but allow each partner to retain 
property owned before the partnership began or property they inherit, then it is likely to be 
very difficult to disturb the agreement. Where, however, a contracting-out agreement is 
very one-sided and does not allow a partner to share in property produced during the 
relationship, then the Court may still set the agreement aside, depending on what has 
happened since the agreement was signed. 

Can my partner get a share of my future earnings? 
No, not under the Relationships (Property) Act. In cases where there will be an economic 
disparity between the partners after separation, which is caused by the division of 
functions during the relationship, the Court can divide the existing property other than 
50/50. But that bigger share comes out of the property accumulated during the 
relationship, not out of future earnings.  

Under the Family Proceedings Act, one ex-partner can ask for maintenance from the 
other, but only if that person cannot support him/herself because of the effect of division 
of functions during the relationship; caring for children after separation; standard of living 
while they lived together; or undertaking education to increase earning capacity. 

What does division of functions during the relationships mean? 
This refers to the way people organise their lives. For example one person may stay 
home to look after children while the other works or one may support the other during a 
course of study. 

I earn $30,000 a year – my partner earns $150,000. If we split up, is that economic 
disparity that will give me more than half the property? 
Not necessarily. The reason for the lower income has to be the division of functions 
during the relationship, eg, broken career to look after children, or to follow your partner to 
a job overseas. The mere fact that the job each partner does is paid differently is not 
sufficient reason on its own for a compensatory ruling. 

I can’t afford the mortgage payments, so I can’t stay in the house. If we sell, then 
my half-share is not enough to buy a place for my children and me. Will the new 
law help me? 
Under the new Act, the partner who is the principal provider of care for the children can 
retain all or part of the other partner’s half share for a period of time necessary to prevent 
undue hardship. So it may be possible for the house to be sold and all the proceeds 
made available to the partner with the children until a fixed date in the future, such as 
when the youngest child starts school or turns 14. When that date arrives, the half share 
would then have to be paid to the other partner. 

My 19-year-old son is setting up a flat with his girlfriend. Does the Act affect them? 
If they are more than just flatmates, the answer is "yes". Their assets and their 
"relationship debts" will be divided equally if they split up after three years. The only way 
to avoid that is for them to have an agreement to contract out of the Act. At this stage in 
their lives, the agreement could be very simple, merely providing that they will each keep 
their own assets and debts. 

My son only has the stuff we’ve given him, so he’ll be all right, won’t he? 
Parents would be wise to lend their son’s bed to him, or the $500 Ford Escort Mum used 
to drive, rather than give it to him. That way, it does not become his property and is not 
subject to sharing. 
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Do I have to share my superannuation? 
If you contributed to the scheme after your relationship began, or you were entitled to a 
scheme because of your employment since your relationship began, then the value 
added during the relationship is shared as part of the relationship property. This is 
different from the Matrimonial Property Act, which required the whole value of the fund to 
be shared, including any value built up before the relationship began.  

If my partner has transferred property to a trust, have I lost any claim to that 
property? 
Property transferred to a trust during the relationship can be taken into account if it is 
considered that the transfer has the effect of defeating the sharing of relationship property. 
The property can’t be transferred back out of the trust but compensation for it can be 
made to the disadvantaged partner out of the relationship property, the separate property 
of the other partner or the income from the trust.  

What property is not shared? 
Generally, property owned before the relationship began and inherited property (in both 
cases, except for home and furniture and car) are not shared – but there are exceptions 
to this. If a person really wants to protect such property, it is better to have an agreement. 

I know my property has to be shared – what about my debts? 
Relationship debts are shared. Relationship debts are those incurred jointly (eg, a joint 
HP agreement); those incurred in the course of a common enterprise (eg, a business 
both partners work in – they don’t both have to be legal owners); debts to acquire, 
improve or maintain relationship property (eg, a bank loan to extend or start a business); 
those incurred to manage the affairs of the household (eg, purchases of food, furniture, 
etc). 

What property rights do I have if my partner dies? 
If the partner who has died has made a will leaving property to their partner, then that 
surviving partner can inherit the property under the will as has always been the case. 
However, the surviving partner can also make a claim under the Relationships (Property) 
Act for their share of the relationship property. The Court can allow a surviving partner to 
make a claim under the Act and to take a gift under the will. A surviving partner can still 
claim under the Family Protection Act and/or under the Law Reform (Testamentary 
Promises) Act. Under the Family Protection Act, a Court can order proper maintenance 
and support for close family members, including spouses and de facto partners, out of a 
person’s estate, if that is not provided in the will or on intestacy. Under the Law Reform 
(Testamentary Promises) Act, a promise to leave property to one person after death can 
be enforced by a Court. 


