
 

 
 
 

 

DE FACTO PROPERTY 
 

 
 
 
1. The De Facto Relationships  
1.1 A de facto relationship is between two people of the same sex or the opposite 

sex, who live together and are not married or in a civil union. 
 
1.2 The de facto partners now have the same legal status as people who are 

married or in a civil union. 
 
1.3 The Property (Relationships) Act says both partners must be at least 18 for the 

relationship to be recognised under that Act and also sets out a number of 
specific factors for the Court to consider when deciding whether two people 
have been living together in a de facto relationship. 

 
 
2. The Property (Relationships) Act 1976 
2.1 This Act affects:  

(a) Couples who’ve been together three years – Married, civil union and 
de facto couples who’ve been living together for at least three years 
are covered by the equal-sharing rules in the Act. This means the 
family home, car and furniture and appliances will usually be shared 
equally between them. 

(b) De facto couples who have been together for less than three years 
usually aren’t covered by the Act at all. This means that the ordinary 
rules of property ownership will decide what each person is entitled to. 

(c) If couples were together less than three years, such couples usually 
will not be covered by the Act unless an exception applies (e.g. unless 
there has been a “substantial contribution” by one party to the 
relationship). In addition the Court must also be satisfied that not 
applying the Act to your relationship would cause a “serious injustice”.  

 
2.2 If a couple were together for at least three years, usually their “relationship 

property” is divided equally between them, while any property that is one 
person’s “separate property” is usually retained by that person. 

 
 
3. Time Limitation 
3.1 In the case of a de facto relationship, you must apply within three years after 

the relationship ends, if you wish to make a clam under the Property 
(Relationships) Act 1976. 

 



 
4. Contracting Out Agreement  
4.1 The couple may enter into a contracting out agreement to make their own 

agreement for how to divide their property.  If this has been validly prepared 
and executed, they do not have to follow the rules in the Property 
(Relationships) Act but they must follow some special rules as to how they go 
about entering into the agreement. 

 
4.2 These Contracting Out agreements can also be made before, during the 

relationship or after the couple splits up. 
 
4.3 The Contracting Out Agreement requires: 

(a) the agreement to be recorded in writing;  
(b) each partner must get independent legal advice from separate lawyers 

before they sign the agreement – their respective solicitors will be 
required to provide their own certification;  

(c) each partner’s signature must be witnessed by his or her lawyer, who 
must also certify that the effect and implications of the agreement have 
been explained to them. 

 
5. Conclusion 
 
5.1 You can contract out.  If you are in a de facto relationship or thinking about 

starting one, it would be wise to consider whether you need to protect your 
assets by entering into a contract.  

 
5.2 Accordingly, we ask you to consider the above issues and ask you to contact us 

immediately, if you wish to receive further advice concerning the above matter.  
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