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Mine is bigger than yours! 

Marcus Beveridge comments on the curious case of 
the construction of Wembley Stadium 

The recent judgment of Justice Jackson of the specialist Technology 
and Construction Court in Multiplex Constructions (UK) Ltd v 
Cleveland Bridge UK Ltd & Anor (No. 6) [2008] EWHC 2220 (TCC) 
reflects well on only one party to the proceedings – the judiciary. 

Lord Sebastian Coe, the Olympic medal-winning athlete and Chair of 
the London Organizing Committee for the 2012 Olympic Games aptly 
referred to the construction of Wembley Stadium as a “a cock up”.  

Construction is one of the few remaining industries that is still very 
much a man’s world. The desire to create phallic symbols – raja linga 
– sits comfortably in the collective breast of the construction 
industry. It is a world that has traditionally been built on 
confrontation. A world where alpha dog males are compelled to 
prove their manliness, as symbolic edifices throughout the world 
have “reached for the sky”. 

Justice Jackson’s comments in the 200-odd page judgment make for 
staggering reading – refreshing stuff coming from the Bench. The 
Court’s judgment and other articulations throughout the case are 
outstanding: quick, concise, pragmatic, and pronounced. What lies 
behind the case is mind-boggling in anyone’s language – some £22 
million in combined legal fees, and photocopying costs of almost £1 
million to boot. 

Justice Jackson ultimately ruled that the steelwork contractor 
(Cleveland) had to pay £6,154,246.79 in respect of overpayments 
previously made by Multiplex and damages including interest for 
breach of contract and interest on the Wembley Stadium project 
after the subcontractor walked off the site after a dispute in 2004. 
The highly respected Judge also ordered the defendant to pay 20 
per cent of Multiplex’s legal costs, which were estimated at £9 
million. 

The judgment comprises some 1700 paragraphs, has its own index, 
and is conveniently divided into 38 chapters. Documents filed in 
Court comprised some 550 ring files, representing literally thousands 
of pages. And this is only the latest judgment in a dispute that has 
spent four years before various British courts. 

Previously, Ashley Muldoon, Multiplex’s project manager, had said of 
the subcontractor, “[Cleveland]’s design and fabrication processes 
were badly managed and slow.” Cleveland countered claiming there 
was “inadequate and erroneous steelwork design information on a 
scale never encountered before”. 

Such variations, claimed Cleveland, added £24 million to the original 
£60 million lump sum contract entered into in September 2002. 

Litigation focused on what had been settled in the supplemental 
agreement between the parties, what was Cleveland’s contractual 
obligations regarding progress, what could be claimed by the parties, 
and which party was in repudiatory breach. 

In his earlier 5 June 2006 judgment, Multiplex Constructions (UK) Ltd 
v Cleveland Bridge UK Ltd [2006] EWHC 1341 (TCC), Justice Jackson 
said at [598]: “Multiplex blamed [Cleveland] for allocating insufficient 

 



resources to the project, slow design and fabrication of steelwork, 
fabrication errors, late and out of sequence deliveries, delaying the 
arch lift, low erection rates despite having a large number of men on 
site, blaming others for their own failings and making excessive 
unsubstantiated or unwarranted claims. [Cleveland] blamed Multiplex 
for late and inadequate design information, numerous and 
substantial design changes… bad site organisation and refusal to 
make proper payments for variations, acceleration, disruption or 
delay costs. It was against this background of ill will and mutual 
recrimination that Multiplex and [Cleveland] endeavoured to 
progress the construction of Wembley Stadium.” 

Essentially the parties could not resolve their differences and agree 
quantum, and asked the Court to value almost every aspect of the 
steelwork (aside from Wembley’s famous arch). 

In the Judge’s own words 
Chapter 37 of the 2008 judgment is entitled “The lesson to be drawn 
from this litigation”, and is reproduced as follows: 

“At the request of counsel, I have deferred finalising this 
chapter until after hearing submissions on costs. The 
Technology and Construction Court exists to provide a 
dispute resolution service to the business community and 
pre-eminently to the construction industry. In many cases, 
of which the present is typical, both parties are members of 
the construction industry; they have a dispute about a final 
account and usually a cross claim for damages. The normal 
and sensible way of resolving such matters is for the court to 
decide questions of principle and for the parties then to sort 
out the financial consequences. This approach generally 
leads to the resolution of multi-million pound disputes at 
proportionate cost, and enables the parties to get back to 
their real business. 

“The present case began in [a] conventional manner. At a 
case management conference in December 2005, I had in 
effect a ‘round table’ discussion with leading counsel in 
which we identified the crucial issues of principle between 
Multiplex and [Cleveland]. These were then determined as 
preliminary issues at a five week trial in April and May 2006: 
see Multiplex Constructions (UK) Ltd v Cleveland Bridge UK 
Ltd [2006] EWHC 1341 (TCC). In the last two paragraphs of 
my judgment on those ten preliminary issues I said: 

“‘Finally I wish to say something directly to the parties. It 
has been obvious to me that no settlement could be 
achieved whilst certain fundamental issues were unresolved. 
The present set of preliminary issues was drafted by counsel 
precisely in order to break that deadlock. Both parties have 
had a measure of success on the preliminary issues. Neither 
party has won an outright victory. With the assistance of this 
court’s decision on the ten preliminary issues, it may now be 
possible for both parties to arrive at an overall settlement of 
their disputes, either through negotiation or else with the 
help of a mediator, who is unconnected with this court. 

“‘I commend this course to the parties, if only as a means of 
saving costs and management time. If, however, the parties 
would prefer the court to resolve all remaining issues, then 
so be it. This court encourages sensible commercial 
settlements, but nevertheless stands ready to determine 
every issue which the parties wish to litigate.’” 

“Following that judgment the parties attended a mediation. 
However, instead of reaching a sensible resolution at that 
mediation, the parties spent the next two years litigating 
about two matters, namely Multiplex’s claim for damages 
and [Cleveland’s] claim for a final account. Multiplex’s claim 
for damages was subject to a £6 million cap and has, in the 
event, been assessed at £151,309. [Cleveland’s] claim for a 
final account involved a host of valuation issues, of which – 
inevitably – some went in favour of [Cleveland], some went 
in favour of Multiplex, and many were assessed at a figure 
somewhere between the extreme positions adopted by the 
two parties. A resolution broadly along the lines of this 
judgment could have been arrived at by the parties at 



fractional cost, if both parties had instructed their advisers to 
go through the accounts together in a constructive spirit 
taking as their starting point the court’s decision on issues 1 
to 10. 

“The procedure adopted by the parties for drawing up the 
final account on the steelwork package for Wembley 
Stadium is surprising to say the least. A trial bundle of some 
550 ring files has been assembled. The cost of photocopying 
alone is approaching £1 million. The pleadings, which 
incorporate schedules, counter-schedules and appendices, 
run to literally thousands of pages. Each side has fielded a 
team of experts, solicitors, leading counsel and two or three 
junior counsel. There have been two rounds of preliminary 
issues (the second to deal with new matters pleaded in 
August 2006), two trips to the Court of Appeal, innumerable 
applications, cross-applications, amendments to the 
pleadings and finally a three month trial of all valuation and 
damages issues. Every little point has been fought out, some 
orally and some on the basis of written evidence and 
argument. Since [5] June 2006 (when issues 1 to 10 were 
decided) the parties have run up costs of some £14 million. 
These costs are in addition to the pre-June 2006 costs of 
some £8 million. That level of expenditure far exceeds the 
sums which (after stripping out the froth) are seriously in 
dispute between the parties. Furthermore costs were only 
limited to that level by reason of the fact that (a) there was 
a “chess clock” agreement to limit the length of the trial to 
three months, (b) counsel on both sides worked prodigiously 
hard to compress their oral presentation into that narrow 
period. 

“The final result of this litigation is such that (when costs are 
taken into account) neither party has gained any significant 
financial benefit. Instead large sums of costs and a large 
amount of management time have been expended on both 
sides to no useful purpose. Both parties have a measure of 
responsibility for this situation. Over the last two years both 
parties have brushed aside repeated judicial observations on 
the wisdom of settling this particular litigation. Each party 
has thrown away golden opportunities to settle this litigation 
upon favourable terms. Those golden opportunities 
continued to arise during the run up to trial and even during 
the first month of trial. In the judgment on costs, which is 
about to be delivered, I shall consider the apportionment of 
responsibility as between the parties for the final unhappy 
outcome. 

“The lesson for the future which may be drawn from this 
litigation is that parties would be well advised to use the 
dispute resolution service offered by the Technology and 
Construction Court in a more conventional and commercial 
manner than has been adopted in this case. Once this court 
has decided questions of principle, the parties can save 
themselves and their shareholders many millions of pounds 
by instructing their advisors to agree reasonable figures for 
quantum, if necessary with the assistance of a mediator 
unconnected with the court. If one party is not prepared to 
negotiate, then the other party can protect its position by 
making a timely and realistic offer under Part 36. The court’s 
decision on preliminary issues should be used by both 
parties as a basis for sensible discussion or at least as a 
basis for sensible assessment. It should not be used as a 
platform from which the victor on the preliminary issues 
launches new and ill thought out claims in order to transform 
its case on quantum. Finally, I wish to place firmly on record 
that what has happened in this case is in no way typical of 
litigation in the Technology and Construction Court.” 

Losing even when you’re winning 
Notwithstanding the Court’s decision in favour of Multiplex, the 
award of damages and a percentage of the plaintiff’s legal fees will 
come as poor solace to Multiplex, which has suffered a combined 
loss on the Wembley Stadium project to date, reported to be 
somewhere in the vicinity of £200 million – more than enough to 
knock over many of the world’s largest corporations. 

Multiplex has recently been taken over by North American owners 



and is now Brookfield Multiplex. The last compliance issue in relation 
to the takeover was procuring OIC consent in New Zealand, which 
does not reflect well on our small nation at all; it is good that our 
Government is currently reviewing OIC matters. 

Multiplex’s founder and chairman John Roberts (now deceased) was 
the genesis of Multiplex and kicked off business in Perth, Western 
Australia in 1962. When he took the company public in Australia, the 
business had grown to annual revenues in excess of A$3 billion, and 
the initial public offering (IPO) was over-subscribed by A$2 billion. 

With Sydney’s Olympic Stadium successfully under its belt (and 
literally billions of dollars of other major construction work 
completed), it is not surprising that the Multiplex founder was 
convinced the company could return Wembley to its former glory. In 
2001, Roberts stated: “This stadium will be the best stadium the 
world has ever known.” He warned that dealing with the bankers 
financing the £700 million project meant that the company would not 
start building the stadium until April, but promised to finish Wembley 
by the mid-2005 deadline “or you can come and thump me”. 

Such a project was in stark contrast to Roberts’ first contract to build 
an effluent pipeline in Western Australia in 1962. 

The Wembley saga continues to unfold – a class action is expected 
to be heard in the Federal Court of Australia any day relating to the 
Multiplex Group’s handling of the Wembley Stadium project. The 
claim relates to alleged failure to notify the shareholders of 
developments in the bungled Wembley Stadium project, and follows 
an investigation by the Australian Securities and Investment 
Commission (ASIC) in 2006, which found that Multiplex had failed to 
disclose to the market losses at Wembley Stadium within sufficient 
time. 

This class action has now purportedly blown out to more than A$220 
million as Australian lawyers have added two further troubled 
projects to the claim. 

Given that the parent company Brookfield Asset Management is 
jointly listed on both the Toronto and New York Stock Exchanges 
and has a market capitalisation of some US$20 billion, it is probably 
safe to assume that the company will trade its way out of any 
difficulties it may currently be experiencing. 

There can be little doubt that Wembley Stadium has been the 
mother of all construction projects for its builder.  

Some unrelated observations 
Private sector construction as we have recently known it is pretty 
much over for the immediate future. The whole industry in New 
Zealand has been on its knees for some time. For private projects to 
qualify for funding now, it is back to basic disciplines: builders and 
bankers should have zero tolerance for unallocated risk, will want to 
see considerable developer equity, and financiers and their lawyers 
will want to tie things up six different ways so everyone has skin in 
the game. One hundred per cent funded construction projects are a 
thing of the past it would seem. 

If we look out over our main cities, cranes, the traditional barometer 
of the high-rise construction sector industry, are hard to spot. New 
Zealand’s own NZ$12 billion construction industry is struggling – our 
Prime Minister and Minister of Finance’s constant reference to 
infrastructure funding (say NZ$1.5 billion) is virtually meaningless to 
the vast bulk of people working in the construction sector. 

The construction sector is deeply disappointed that the Minister of 
Building & Construction Maurice Williamson sits outside Cabinet. It 
makes no sense given the importance of building and construction to 
our economy, and reflects poorly on Government. 

For those fiscally strong and brave enough to undertake projects in 
this climate and in an anti-cyclical market, it is expected that good 
prices can be negotiated, and that there will be a significant amount 
of interest and desire from builders and their ‘subbies’. 



 

In times when there is plenty of work, a plethora of entities and new 
companies ‘have a crack’ at construction. In the current marketplace, 
many such companies will not survive (or are already toast), but 
those that do will be lean and highly focused when the sector comes 
alive again. 

When it comes to Private Public Partnerships (PPPs), for whatever 
reasons, New Zealand hasn’t got it together at all, which is deeply 
disappointing given that if PPPs were well organised and some 
charismatic leadership was evident, PPPs could act as a real panacea 
for the industry in these turbulent economic times. 

Conclusion 
The UK’s TCC appears to be at the top of its game – some would 
agree that this demonstrates that it now has its house in order 
compared to its previous reputation. There is no doubt that there is 
a direct nexus between its performance and the appointment of 
judges of the ilk of Justice Jackson. 

No doubt there are lessons here for New Zealand. For builders, the 
lesson might be to keep away from stadia or only undertake them on 
a ‘cost-plus’ basis. 

The dysfunctionality of the Wembley case can only be laid at the feet 
of the parties to the proceedings who were the protagonists. There 
is no doubt that an outcome could have been achieved at a 
significantly cheaper price for all concerned. 

Judgments of this nature may quickly become a thing of the past in 
current recessionary times. The ‘mine is bigger than yours’ mentality, 
coupled with the compulsion to prove it, is quickly tempered in a 
global credit crunch which causes impotence for its members. 

In such times, it is incumbent on all parties to a construction 
contract to mitigate against and allow for unallocated risk – also cost 
consultants (quantity surveyors) should be properly engaged to do 
their job. Developers, head contractors, subcontractors, financiers, 
and all other parties to a project should – but may not necessarily – 
learn lessons from this case. For a myriad of reasons, history tends 
to repeat itself over and over in terms of construction disputes. 

Marcus Beveridge is the principal of Queen City Law 
(www.queencitylaw.co.nz), which won the Prendos Infrastructure 
and Construction Law Award 2008.  

Under Construction is reproduced courtesy of the artist, Ken Garrett 
MCSD. Born in England, Ken has had a career spanning 50 years in 
architecture, industrial design, and art. Now based in New Zealand, 
Ken concentrates entirely on painting. He is represented by 
Compendium Gallery (Auckland), Monterey Gallery (Howick), Rinke 
Design Gallery (Auckland), and Takapuna Art Supplies (Takapuna). 
To view Ken’s work go to either www.garrettart.vc.net.nz or 
www.artfind.co.nz . 
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